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BOARD OF PODIATRIC MEDICINE
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

In the Matter of the Accusation

)
Against: )
)
James C. Van Wagenen, D.P.M. )
License # E-1203 ; No. D-3744
)
)
Respondent. ;
)
DECISION
The attached Stipulation of the Board

of Podiatric Medicine is hereby adopted by the Department of
Consumer Affairs, State of California, as it's Decision in the

-above-entitled matterﬂ

This Decision shall become effective on December 8, 1988,

IT IS SO ORDERED Decembder 8, 1988,

N\
BOARD OF PODIATRIC MEDICIN
Department of Consumer AE&R
State of California

William Landry, D.P.M., Chairman
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JOHN K. VAN DE XAMP, Attoznoy Genera)
of thae State of Galifornia
JOBL S. PRIMES
Deputy Attorney Genoral
1515 X Street, Suite 511
P.0. Box 944255
Sacramanto, California 94244-2550
Tqlaphone: (916) 324-5340
Attorneys for Complainant
DEFORE THE
DIVISION OF MEDICAL QUALITY
BOARD QF PODIATRIC MEDICINE
DEPARTMERT OF CONSUMER AFPAIRS
STATE OF CALIFORNIA
In the Matter of the Accusation ) No. D=3744
Againat: )
] STIPULATION, DECISION
JAMES C. VAN WAGENEN, D.P.M. ) AND ORDER.
3381 North Bond Avenue
Prasno, CA 593726 ;
License No. E=1203 )
3
Respondent., }
)

The Board of Podiatric Medicine, through its legal
coungel John X. van de Kawmp, Attormey General, by and through
Deputy Attorney GCenezal Joal S. Primes, and James C. Van Wagenen,
D.P.M,.; by and through his legal counsels, Thecdora Poloynise
Engen and Steven A. Brown.

1. On or about Auguat 25, 1965, respondent James C.
Van ¥Wagenen, D.P.M. (hereinafter “respondent*) was issued license
No. E=1203 by the Board of Podiatric Medicine (hereinafter
“Beard®). Respondant has engaged in the practice of podiatric
madicina in the gtate of California puxsuant to the certificate

X
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which ramaing in good standing.

2. On ox about September 6, 1988, the Boaxd filed a
Fixst Amendad Accusation No. D-3744 against respondent. Said
accusation was filed by Carol Sigmann, Exooutive Officer for the
Board, acting in her official capacity.

3. Baid accusabion; -statomant-to zespondent..conlas of
Governmant Code sections 11507.5, 11507.6, and 11507.7 and notice
of defense were duly served upon vespondent. Respondent filed a

W O 3 v W3 S W N e

timely notice of dofense.
4. Respondent hae retalned legal counsel to advise him

-
= o

as t¢ the allegations mxde in the accumation and in axeguting

g
L]

the stipulation. Respondent i3 represented by Theodora Poleynig-
Zngen and Steven A, Brown.
5.  Respondent desires to avoid the oxpense and

[ T ]
m e W

amotional distress attendant to a full evidentiary hearing and

[
(-}

therefore entars into this agreament.

[
-]

6. Por the purposes of this proceeding and any

o
K

aubsaquent proceeding betwsen the parties, respondent admits the
allegations liated in the First Amended Accusation. (Attached
and incozrporated herein as Exhibit A.) Respondent adwits that
the following allegations constitute ropeated negligent acte:
Datignt .

NN N g e
W N = O w

Page 3, paragraph 2;

[
L.

Page 4, paragraph 3; and

N
o

Page 4, ‘Post-cporation managemsnt.”

[
2]

14
Uid

1]
-3
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i Dat Maxgarat
2 Page 7, paragraphs 1, 2, 3, ¢, 5, G, and 7.
3 Ba t tte
4 Page 10, paragraephs 2, 3, and 4.
3 Patjent Wapda K.
6 rage 12, paragraphs 2, 3, 4, and 5.
7 IRespondant asserta ho had a good faith helief that hia actiona
8 jwera warreanted given the sysptoms prosented. In the interest of
9 [fairneas, the following allegations are dismissad:
10} nt J B.
11 Page 3, parxagraph 1.
12 Patignt Napgaret M.
13 Page 8, paragraph 8.
4 B t t
15 Page 10, paragraph 1.
16 RPatient Wanda X.
17 Page 12, paragraph 1.
18 7. Respondant has discussed the chaxges and
19 fallogations of the violations allaged in accusation No. D-3744
20 Jwith his legal counsel and is aware of his rights under the
21 |adminiatrative Procedure Act of the State of California,
22 {including his xight to a fiormal hearing and opportunity to defand
— 23 fagainax.the charges,.the right to raconsideration and the right
24 Jto appeal any adverse decision that might be vendered following
25 Jthe hearing.
26 | 8. Respondent waives the right to a hearing, the right
27 jto oross-examine witnesses, the right to present evidence in his
3
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13
14
15
16
17
18
13
20
2l
22
23
24
25
26
27
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defense, the right to introduco evidence in mitigation, the right
to reconaideration, and the right to appeal any adverse deolsion
which the Board night render following an adninistrative hearing
held pursuant to the pxoviaions of the Administrative Procedurs
act of tho State of California.

9. Respondent has baen informed by his legal counsel
that as a direct consequance of waiving the aforementioned rights
and making the aforamentioned admissions and stipulations, the
Board may iseue an order and decision diaciplining his license,
No. BE-1203.

10, Based on the admissions and waivers sat forth in
this stipulaetion, respondent agrees that the Board may issue the
following oxder:

ORDER

Coartificate No. B-1203 heretocfoxe isgued to xeapondent
ig hereby revoked. However, the rxevocation is stayed and
respondent is placed on probation for five years upon the
following terms and conditions:

A. Sogxd Rine

1. Ruspondant shall pay to the Board as a fine
§15,421.74 and said amount is due in full within four and cne=
half years following the effective date of this stipulation.
Jaaspondgm: may make quarterly payments to the Board over a four
and one-half year period with the f£irst installmeat due 120 days
following the effactive date of this etipulation. Subsequant
installments shall be dua every 90 days from the date of the
first installment. Said payments shall be sent directly to the

4
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Board or its dasiguee.

2. Failure to pay the $15,421.74 £ine in regular
inatallments, with no less than one-third having been pald at the
end of 18 months of probation following the effoctive date of the
decision; and subsequent thirds at the end of csach of the
following 12 months and 24 montha, will result in revocation of
the license without any further hearing until such arrearage has
been paid.

3. Failura to pay the total amount of $15,421.74 by the
end of five ysara following the effactive date of the dscision
will zesult in zevocation of license No. B=2203 without £urther
hgaxing. This f£ine shall not be discharged in hankxuptey.

B. Education Coursep

Within 90 daya after the effactive data of this
‘dauisicm. respondent shall submit to the Board, or its designas,
for approval an aducational program of pharmacolegy, csurglcal
principles, infecticue disease and perioperative avaluation.

The educational program shall consist of not less than 40 houxs
per year for the first two years of probation, and 25 houvs poxr
year for each smbaequent year of probation. The educational
program shall be in addition to the Contimuing Medical Education
(hereinafter “CHME’) regquirements for relicensure. Upon the
conmpletion of each course, tha Board, or its designee, may
administer an examination to tesat respondent's knowledge of the
course. Respondent shall provide proof of attendance at tha CME

courses reguirad by this educational coursas raquirement to the

Board on an annual basis. Respondent shall also provide proof of |

5
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attendance at tha CME courses required for velicensure at licensa

renewal periods cocurring during the probaticraery pericd.

C. Compliance with Reguired Continuing
Madioal Education

Respondent shall annually submit gatisfactory proof to
tha Board of compliance with the roguirement to complete 50 houxrs
of approved continuing medical aducation for relicansure during
@ach two-ysar ronewal poxloed.

D. Oral Clinical Examination (OCE)

Raspondant ghall take and pass an oral clinical
exanination te be administered by the Board, or its desigmee; -
subject to the following conditiona:

l. Tho oxamination.shall consigt of no meve than {ive

[PUUUIRSINY T JUVET { I P01 - Y WPUITTT KUY -TUNYS SR
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guestions of a practical, clinical naturo. The purpoges of this |

i
[ g
[

examination, which shall be communicated to the examinera in

[
e

advance of the examination, are to identify arceas of practice

e
o

needing remediation, 1f any, and to ascertain whethex respondent
is able to practice podiatrio medicine with zeascnable akill and
safety to patiants. The examiration shall not include guestions
regarding the treatment of ankles.

2, Respondent shall take an OCE within 90 days of the
effgotive data of this deciaion. If raespondent fails the

b g g
L7 T~ - SR |

i
1
{
2
)
{
E
31
i
i
i
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1
b
:
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examination, or refuass to take the examination, he shall,
without further hearing, cease to perfomm all podiatric medical

Lo ]
M

and surgical care except for the routine trimming of corns,

»
N
|
:

callousen and toenails and the treatment of superficial akin.

ny
o

conditions, phyeical therapy and whirlpool.

®©
-~
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1 3. The OCB shall be adninistored in accordance with

2 fthe YOral EBxamination Instructions for Licensure Candidates,*

3 {ezcept._that. raspondont__will.nat ba.avamined on.the anklgw——Tho——
¢ [ifinal ruling on whether respondent passed or failad the OCE shall
3 |ba subject to the Board's initia) mplit panel raview procedure

6 {and post examination appes) procedure containad in 16 Califernia
7 |Code of Ragulations section 1399.661.

§
:
\
i
1
L]
i

8 §. Hespondent shall take a sacond GCE within 90 days —
S jafter receiving written notification that ho has failed, or
ifrefused to takae, tho Firet OUE) “Upon Tariure of, or refusal to
1l jtake, this OCB, a notice shall be iasuad fxom the Board oxdexing
12 Ixespondent to ¢sase the practice of pediatrig medicins, and
13 flicense certificate No. E-1201 is revoked without further hearing
14 Juntil he takes and passes said QCE,
15 5. Respondent shall pay the costs of each OCE.
>E o—Ef~pespondent-denonstratos-any nrvav of
17 jdeficiencies in the clinical practice of podiatric medicine
18 Jduring the OCB, the areas of deficiencies shall be included in
19 §the CHE requrmqt and added to “Bducatiocnal Courses® get forth

20 §in this stipulation.,
21 7. Al) examinations shall be administered by two

2. Bexaminars.selacted. fyom.a. 1iet .of. 16 namoo-that - shald-Livst ke -
23 jsubmitted to respondent who shall have the right to disqualify up
~=-#4-340-8 -names tharefroms -The Deard-shall providy -tv cespundent-the—T
25 jourriculum vitae for each nowines. This information will
26 acoompany -ths ldst, - o

27 (/¢!
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Arovtine-rinndng- Gf-coina; calicusei-and Losdatills—amd—troutment

9. Commencing with the effective date of the Board
idecision.and. until. xespondent paszes.-the--OCE easpeondant shall —-
perform no firat and fifth metatarsal osteotomies. All other
surgeries require prior approval from his monitor.

B. Nonitor

Respondent muat have the aspects of his practice
involving all pediatrie medical and surgical care (except the

of auperfieial skin conditions, physical thexapy and whirlpool)
Bibjeui Lo Lhy veview and- supervision o SROTRSE GoCtor of
podiatric medicine who shall act as a monitor on bshalf ¢f the
Board. Within 30 daya from the effective data of the decision,
zespondent shall nominate at least three doctors of podiatzic
agdicine to serve in the capacity of monitor and shall submit the
names of the three nominess to the Beard, or its designes, for -
approval. If the Board rejects all the names submitted,
raspondant shal) have fourteen (14) days from receipt of notice
theraof in which to submit another list of at least five names.
If the nominees are again rejeoted the Board or its designee
ehall allow DeSpuiadant Lo numinate i) more licenseeds " The~ ~TT°TC
selaction of a monitor shall be accomplished within & months of
‘the Board decision. Tho parties shall each exercima due
diligence and good faith in the selection of a monitor.

1. Respondent shall pay the costs of establishing and
maintaining the monitor. The financial relationship between
respondent and the monitor shall be recorded in a writtea
contract, attached hereto as attachment B, to be used by

8
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raspondent and hig monitor. The coat of the monitor shall not
cauae or invalve additional charges to patients,

2. The monitor ghall wviait tho respondent twice a
month for the first three months of probation and once a month
for the duration of the probationary peried.

3. The Board shall have the xight to terminate the
woniter, Lf it determines that the monitor has failed to execute
the duties, rosponsibilitios and powers vested in him or her by
the terms ;af the stipulation in a professional manner.

O @ =1 Y B e W N e

=
o

Respondent shall accept the decision of the Board to discharge

o>
1

the monitor.

4. If the monitor becomes unable to sarve for the

(=Y
N

duration of the probationary period, he or she shall provide a

- g
B W

written resignation to the Board, or its designee, within 10 days

[y
(]

prior to the date on which he or she ceascs to serve as monitor.
5. If the monitor zesigns, respondent shall nominate at

least three dootoxs of podiatric medicine to sarve in the

capacity of monitor and shall eubmit the names of the thrae

[ TR PN
© X 9 &

nominges to the Board or its designee for approval within 30 days

[
(-

of the effactive date of the raaignation of the prior monitor,

N
=5

If the Board rejects all the names submitted, respondent shall

[
n

have fourteen (14) days Ixom receipt of notice thereof in which

[
w

to submit another list of at least fivea namea. If the noninees

S
<~

are relected, the Board, or its designae, shall appoint a monitor

N
n

within 45 days of the rsaignaticn of the prioxr menitor,

[
[~

Respondent shall accept the selection of tha monitor. The
parties shall each exercise due diligence and good failth in the
9

N
1
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seleoction of a menitor.

6., If the Board, or its dealgnee, determines that the
rosignation of the monitor is caused by the failure of respondent
to fulfill the terms of the contract with tha monitor, or is
cauged by the interference of respondant with the duties of the
monitor, respondent shall be deemed to be in violation of
prodation and upon written notifieation by the Boand, or ita
designaee, and following eaid hearing the Boaxd may issue an oxdex

D W W O W W N

to raspondent to cease to practice podiatric medicine until the

[
@

Boezd, or its designee, appoints a new monitor. Respondent shall

[
[

accapt the aslactien of the monitor.

[N
0N

7. Respondent shall complete a minimum of 2 years

[
sy

undar the raview and supervigion of the monitor, subject to the

(%]
L

terna provided in the stipulation and contract. At the

-
n

concluajon of the 2-year period, the moniltor shall sutmit to the
Board, or its designee, & written recommendation concarning the

FOrR N
- O

nesd for continuing the monitorship. While on probatjion upon the

-
-}

racampandation of the monitor, the Board way continue to raquire
the aonitor, raduce the duties of the monitor, or eliminate the

[ I
< W

requirenent of the monitor.

P. Prior Approval for Podigtric Gurgery
While on probation, respondent ehall obtain the prior

(S -
N -

(%]
[

approval of the monitor prior te performing any podiatric

a
=

surgery. [Excoption: The routine trimming of corns, callouses

n
wn

and toenallc and treatment of superficial skin conditions,

[ X3
(-3

physical therapy and whirlpool.

n
=]

1. ¥hen geeking prior approval, respondent ehall use
10
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the written forms provided by the Board. (Sae attachment C.)
Ragpondent shall include on the forms an assessment as to tha
‘appropriateneaa of, and indication for, the prucedures tc be
uged, including the review of all preoperative records and
laboratory evaluations, a delineation of the contraindications
for the progedure, and approval for the surgory.

2. Aall authorizations shall be signed and dated by the

monitor and respondent. Al) patient care approval forms
‘aubmitted to the monitor shall be forwarded to the Board, or its

- B R T I S A

~
<

designea, by certified mail on a monthly basis by the respondent.

[y
ey

Respondant shall maintain evidence of surgery authorizations for

o
()

each patient. However, such authorizations shall not become a

]
w

part of the permanent medical records of the patient.

ot
o

3. Respondent is authorized, if nacessary, to mail all

"
n

pationt recozds to the monitor to obtain approval. Poxr purposes

St
L)

of this stipulaticn, patient zacoxrds aro all data obtained and

-
~3

utilized by raspondent in avaluating and treating surgical

o)
[ ]

petients.

[
@0

4. The monitor may authorize treatment by telesphone

»
[~

after a raview of all patient racorda. The patient rqcords shall
bs aubject to inspection by the Board, or its designee, upon
reasonable notice by the Board, or its designea.

N N
w N

5. Respondent whall keep a log of all podiatzic and

N
"

madical surgical procedures performed (except for the routine

[
n

traatwent of corns, callouses and toenails and superficial skin

N
o

conditions)., The treatment log shall include entries for fa) the
date of thae initial visit, (b) date of {nformed congent., (¢) the
11

N
~
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10
11
12
13
Y
15
16
17
18
13
20
21
22
23
24
25

27

26 §

date tho treatment/surgery waa performed, aad (d) the type of
tzaatment/surgery performed.
During the visits of the monitor, the moniter shall

randomly select and review the postoperative and othex medical

care cases gecorded in the logs. The monitor chall evaluate the
appropriateness of care and shall provide a aonthly written

sunmary of f£indings to the respondent and to the Board, or its

. PR YUY, T WL St vy wtmms Lo evrerndrdcamans
. %Sims."'g‘r&'ﬁﬁﬁﬁ%'&a‘ a.Cﬁ—'i'nu'.}r}r"u; ";unj‘é:: o wnepew At

upon raasonable notice by the Board, or its designea.

6. Respondent is prohibited fxom performing any
surgery on the firpt visit of a patient unless the surgery is
zequized by a medica) emergency. Respondent shall keep A written
‘:ecoxd of all surgexles roquired by medical emergencies in a
separate log beok and this log book shall contain the information
required of all other aurgeries.

G. Eatient Charte

Bach patient chart shall contain a record of ths chief
complaint of the patient in the handwriting of the patieant or
signed by the pavient. Each patient chart shall centain a recoerd
of all diagnostic tests performed, pertinent information
involving conservative therapy decislons, and documentatfion that
‘:elpondent has noted the results and the justificatlon £or action
taken or not taken. Respondent's treatment decision shall be
ocutlined with vefercnce to diagnostic tests. '
| 3. Cessauion of Eractice Procedure
Respondent shall cowply fully with the protocol

12
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aestabliched by the Board for suapending, or concluding, the
podiatristepatient relationship if respondent is vequized,
pursvant to the terms and conditicons of the atipulation, to cease
the practice of podiatric medicina entiraly, or to cease
porforning the surgical proceduves raquiring the pricr approval
pof the monitor. The protocol ehall include, but is not limited
tQ, the time and manner of cuspending or ¢oneluding the
podiatriast-patient relationship, referral of patienta to ather
physicians or podiatyists and continued medical treatment of

W 0 w0 B e W N

[
[~

patients. The Board shall provide the written protocol for

-
-

eguspending or concluding the podiatrist-patient relationship

=
[

concurzantly with ita notification requiring respondent to limit
or cesse him practice of podiatric medicine as xequired by this
stipulation. Respondent shall have 45 days from Doaxd
notification to comply with this procedura. The Board shall

e o
[ R G

cortinue the procadure upon a showing of raasonable cauvse.

I. Ielling for Cezeation of Practice

In the event respondent faile to satisfactorily complete
any provisicn of the ordar of probation, which raesults in the

B3 42 s e
S © @

cessation of practice, all dther provisions of probaticn other
than the submission of quarterly roports shall be held in
aksyance until raspondent is permitied to xesume the practice of
podistry. All provisions of probation shall recommanca on tha

8 N N M
= W N

effactive date of resumption of practice. Periods of cessation

n
12

of practice will not apply to the reduction of the probationary

"3
o

period.
14

%]
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J. Obey All Laws
Regpondent chall obey all foderal, state and local

laws, and all rules governing the practice of podiatric wedicine
in California.

K. Quarterly Reports

Respondent shall submit quarterly daclaraticons, under
penalty of perjury, on forms provided by the Board stating
whether there has baen complianca with all the conditions of

W ©® & O N e 9 N -~

probation.
L. Suxveiliance Program
Raspondent shall conply with the Board’s probation

- e e
N e O

surveillance program.
M. ) jatric ie

-
- (g

Raspondent shall appaar in parson for interviews with

[
wm

the Board‘s madical consultant, upon ragusat, at various

intexvals, and with reasonable notice.
N. ~QF = Practice o i

o
B - o

In the event respondent should loave-California to

fob
o

reside or to practica cutside the state, respondont must notify
the Board im writing of the dates of departure and return.

[ S
- Q.

Pariods of residency or practicd outside California will not

»
(X

apply to the raduction of this probaticnary pericd.
0. Completion of Probation

Upon successfnl complation of probation, respondent’s

N NN
U B W

certificate will be fully zestored.
P. Viclation of Rrobation
1f respondent violates any of the texms and conditions
14

~N N
~1° o
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10
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1
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13
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of probation in any respact, the Board, after giving vespondent
notice and an opportunity to be heard,may revoke probation and
¢arry out the disciplinary orvder that was stayed.

T¢ an accusation or patition to zevoke probation ie
€iled agpinst respondent during probation, the Board shall hava
Iconr.inuing jurisdiction until the matter is final and the pericd
of probation shall be extendad until tho matter is final. There
are no other investigationa pending against respondent at this
time,

Q. This stipulation is unique o this case. It is
not & procedent and ghould aut be considered as an exampla of a
wodal atipulation.
1t
(d
i
4
it
1t
{4
44
/!

1
et
144
Lt
i
1
15
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There are no other investigations pending
against this respondent at this time.
R. The partics agree that thie dooument shall bha null

and void and not binding upon the parties unlase and until it is
appraved by the Board of Podiatric Medicine.

r¢/ /#-/ 3

Data f

(o/S7H

Date

/0//zJ/Eg

Date ’

ty Attorhey General
ngel for Complaimant

O W 4 i W N -

over A.
Counge), for Respondent

- g
» o

Esquizre

o e g
s W N

I hava read the foragoing stipulation and proposed

[
nm

decision and oxrder. I undexetand I have the right to a hearing

-
o

on the charges sade in accusation No., B-3691, the right to cross-

[
-3

examine witnesses, anhd the right to introduce evidence in

o
[+ -]

mitigation. I knowingly and intelligently waive these rights and
:ugrue to be bound by the terms of the stiprlation, decision and

- S
o w

oxder.

[O-b,- (998

Date

*®
oy

n
~®N

B C. van wagenen, D.F.M.

espondent

N NN N
W e W

03576110
SAG7AD1814

Lo
-]
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COURT PAPER
STATE OF CALIFOANIA
STD. 113 (REV. 8-72)

85 34765

JOHN K. VAN DE KAMP, Attorney General
of the State of California

JOEL S. PRIMES
Deputy Attorney General

1515 K Street, Suite 511

P. 0. Box 944255

Sacramento, California 94244-2550

Telephone: (916) 324-5340

Attorneys for Complainant

BEFORE THE BOARD OF PODIATRIC MEDICINE
BOARD OF MEDICAL QUALITY ASSURANCE
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation ) No. D-3744

Against: )
) FIRST AMENDED ACCUSATION

JAMES C. VAN WAGENEN, D.P.M. )

3381 North Bond Avenue )

Fresno, CA 93726 }

)

License No. E-1203 )

)

Respondent. )

)

Complainant Carol Sigmann, for a first amended
accusation, alleges:

1. Complainant is the Executive Officer of the Board
of Podiatric Medicine, Board of Medical Quality Assurance and
makes and files this first amended accusation in such official
capacity. This First Amended Accusation supersedes and replaces

nunc pro tunc the accusation heretofore filed.

2, On August 25, 1965, respondent was issued California

podiatrist license number E-1203. Respondent’s license is
current with an expiration date of March 31, 1988.
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3. The Board of Podiatric Medicine has jurisdiction
lover this matter pursuant to Business and Professions Code
section 2497.1/

4. Respondent is subject to disciplinary action
pursuant to Business and Professions Code section 2234(b)2/ in
that respondent is guilty of gross negligence as is more
specifically set forth herein.

5. Respondent is subject to disciplinary action
pursuant to Business and Professions Code section 2234(d)§/ in
that respondent is guilty of incompetence as is more
specifically set forth herein.

A, Patient: Julia B., Age: 50

The patient first presented on August 13, 1984 with
complaint of pain in both bunion joints, the right more than the
left. Respondent notes “no pain on palpation of the right.” On
October 16, 1984 respondent performed metatarsal osteotomies in
the middle to distal one-third of the shafts of the first and

fifth metatarsal of both feet. Respondent did not use any form

l. Business and Professions Code section 2497 provides:
"The board may order the denial of an application for, or the
suspension of, or the revocation of, or the imposition of
probationary conditions upon, a certificate to practice
podiatric medicine for any of the causes set forth in Article 12
(commencing with section 2220) in accordance with section 2222.”

2. Business and Professions Code section 2234(b) provides
that "In addition to other provisions of this article,
unprofessional conduct includes, but is not limited to . . .

(b) Gross Negligence”.

3. Business and Professions Code section 2234(d) provides
that: “In addition to other provisions of this article,
unprofessional conduct includes, but is not limited to . . .

(d) Incompetence.”
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of internal fixation, but gave the patient an unna boot and
utilized tape.

The post-operation X-rays of October 16, 1984
demonstrate that the osteotomy sites failed to show good
apposition. The left first metatarsal is markedly displaced
plantarly, approximately 30 degrees. The right first metatarsal
is slightly more displaced. Gaping is visualized dorsally. The
right hallux is in extreme varus position. A lateral view of
the right foot reveals an extreme plantarflexion deformity of
the first metatarsal segment with very little bony apposition
present. The October 22, 1984 X-rays reveal continual
malposition, with significant shortening of first and fifth rays.
The osteotomies both subluxed post-operatively and respondent
obtained a second opinion which recommended internal fixation of
both of the osteotomies.

Respondent was grossly negligent and incompetent in the
performance of the osteotomy surgery and in the post-operative
management of this patient as is more specifically set forth
below:

SURGERY

1. Respondent was grossly negligent by failing to
perform a complete initial podiatric physical and vascular
examination prior to surgery. Respondent did not document a
review of the dorsalis pedis nor posterior tibial pulses.

2. Respondent was grossly negligent in the selection
of the diaphyseal location of the osteotomy site for both the
first and fifth metatarsals. This location is improper due to

3
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the greater incidence of nonunion. If performed in this region
internal fixation should have been used. A bone plate or
crossed pin should have been used in the shaft. Respondent was
grossly negligent and incompetent in not recognizing the initial
malposition and potential for nonunion.

3. Respondent was grossly negligent and incompetent in
failing to recognize the malalignment of the osteotomy sites as
revealed on the October 1984 X-rays. Respondent should have
recognized the malalignment and rectified it early to effect
prompt healing.

POST-OPERATION MANAGEMENT

Following surgery patient Julia B. experienced a
shortening, delayed healing and malunion of the bones involved.
The left foot was reoperated on with pins and wires placed in
the affected bones.

Respondent was grossly negligent and incompetent in the
post-operative management of patient Julia B. Respondent failed
to recognized the mal-position and subsequent nonunion. The
right fifth metatarsal was not properly fixated. A monofilament
wire was used. Either a bone plate or crossed pins should have
been used. Respondent failed to recognize malalignment of the
osteotomy sites as revealed in the X-rays. Respondent should
have recognized this and taken steps to efifect prompt healing.
Respondent subjected this patient to a second surgery for
unrecognized malunion and failed to recognize a second

malposition of bone after this surgery. This subjected the

11/
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patient to a non-healing osteotomy for which further tertiary

surgery was necessary.

B. Patient: Margaret M., Age: 75

This patient presented on June 3, 1985 with a complaint
of "bunion and hammertoe each foot”. On June 13, 1985
respondent performed a modified Lapidus bunionectomy bilateral
and Akin osteotomy of the proximal phalanx of the hallux
bilateral with lateral capsulotomy of the first metatarsal
phalangeal joint, hammertoe correction by arthroplasty of the
second digits bilateral and left fifth digit. No manner of
fixation was used. Postoperative X-rays of that day show hallux
varus, an improper post operative alignment. Post-operative
shoes only were dispensed.

On June 15, 1985 follow-up visit, redressing with unna
boot applied to both feet.

On June 18, 1985 soft dressing applied.

On June 21, 1985 another redressing.

On June 26, 1985 patient went without shoes for two
days. Dorsal displacement of the first metatarsal on both feet
is noticed.

On July 1, 1985 physical therapy and re-taping.

On July 8, 1985 physical therapy and re-bandaging.

On July 17, 1985 "left fifth digit was hit and swelled”.

On July 22, 1985 X-rays show pronounced dorsiflexion
deformity of the distal aspect of the first metatarsal.

On July 24, 1985 X-rays taken which showed metatarsal
head “dropped down quite a bit, but in the process it has

5




COURT PAPER

D W N N NN e e e e
O B W W H o O M N9 0 O P NN~ O

N
(0]

27

STATE OF CALIFORNIA
STD. 113 (REV. 8.72)

85 369

w W O~ o U o o NV

‘dropped down quite a bit more”. The July 24, 1985 pre-op
Ediagnosis is "Non-union fracture at the base of the right first
_metatarsal, limitation of motion of the first
-metatarsophalangeal joint, right foot and flail left f£ifth
rdigit”,

On July 24, 1985 the following surgery was performed:

. "Repair of ‘non-union’ fracture, right first metatarsal at the

base and a modified Keller bunionectomy of the right first

. metatarsophalangeal joint, syndactyly of the fourth and fifth
fdigits of the left foot”. Fixation effected with a stainless
.steel suture. Patient was fitted with non-weight bearing

I
'fiberglass cast.

| On September 18, 1985 X-rays were taken of both feet. A
'lateral view of the right foot indicates a dorsiflexion
‘deformity of the distal aspect of the first metatarsal and an
‘oblique view reveals there is poor apposition of the
;osteotomized fragments with a gaping area centrally.

On September 24, 1985 surgery performed by Richard

' Ehlert, D.P.M. as follows: “Transverse dorsal capsulotomies of
‘the 2nd and 3rd metatarsophalangeal joints with tenotomies of

i the extensor digitorum longus and extensor digitorum brevis of
.the 2nd and 3rd digits of the right foot as well as transverse
osteotomies of the fifth metatarsal proximal to the surgical neck
of the fifth metatarsal, bilateral”. Follow-up visits in
September of 1985 reveal the patient had increasing pain
symptoms and difficulty getting to respondent'’s office. Patient

is subsequently referred to Dr. Bell in Walnut Creek.

6
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Respondent has engaged in unprofessional conduct in the
care for this patient as follows:

1, Respondent was grossly negligent to perform an
osteotomy of the first metatarsal on both feet with osteotomy of
the hallux and bunionectomy as well as hammertoe procedures
while providing the patient with only soft taped dressing and
post operative shoes. No internal fixation was used. When the
closing wedge osteotomies are performed in the proximal
diaphyseal region of the first metatarsal some form of fixation
or casting is required.

2. Respondent failed to recognize an immediate
subluxation post-operatively of the osteotomy, specifically at
the base of the first metatarsal. Incompetence is demonstrated
when 6 weeks following the initial surgery, a diagnosis of
nonunion is made of the right first metatarsal and staples were
used. This is inappropriate for a displaced, through and
through bone cut. This allows continued displacement and

movement of the bone contributing to nonunion.

3. Respondent was incompetent for not providing
immobilization.
4. Respondent’s failure to recognize and treat a

dislocation of an osteotomy immediately post-surgery evidences
gross negligence. The osteotomy was not closed by the time of
the second surgery on July 24, 1985. Respondent’s failure to
close the osteotomy with fixation constitutes gross negligence.
5. Respondents failure to diagnose the nonunion of the
first metatarsal on the right foot constitutes gross negligence.

7
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This nonunion continued to displace and the movement of the bone
contributed to the nonunion.

6. Because of improper immobilization this patient
suffered an additional mal-position and ultimate mal-union of
the fifth metatarsal osteotomies. Post-operative X-rays of
February 23, 1985 reveal a complete failure to reposition the
fifth metatarsal osteotomy site. There is almost no bony
apposition between the fragmeants and a useless metallic fixation
device is observed in the operative site. There was no
reduction of the marked displacement prior to the fixation.

This constitutes gross negligence and incompetence.

7. In his treatment of this patient respondent has
repeatedly failed to recognize significant post-surgical
complications. Respondent has failed to effectively correct
post surgical complications, encouraged and allowed a colleague
to perform additional unwarranted and unwise surgery not related
to the ongoing problem on this patient in spite of the ongoing
complications from the initial surgery. Respondent's failure in
the first immobilization of the first metatarsal osteotomy was
followed by his second failure to improperly immobilize the mal-
union of the fifth metatarsal osteotomy. This conduct
constitutes gross negligence and incompetence in the care of this
patient.

8. On June 13, 1985 respondent used 20cc of marcaine
1/2% with epinephrine as a total ankle block. Respondent
utilized epinephrine with the local anesthetics for digital
blocks. This is contraindicated in the digits due to potential

8
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circulatory embarrassment in this 75 year old patient who had a
history of hypertension. This constitutes gross negligence.

C. Patient: Annette J., Age: 26

This patient presented on April 20, 1983 with a chief
complaint of painful bunions bilaterally and fifth metatarsal
heads laterally.

On April 22, 1983 the following procedures were performed
on the patient’'s left foot: “Displacement osteotomy left first
metatarsal at surgical one-third distal metatarsal. Silver
bunionectomy left foot. Osteotomy left fifth metatarsal bone.”

On April 29, 1983 the identical procedures were performed
on the right foot.

On May 9, 1983 a second metatarsal osteotomies were
performed using minimal incision technigues. The postoperative X-
rays demonstrate the 2nd osteotomies to be in the diaphysis,
approximately in the junction of the distal and middle one-third
of the bone.

On June 26, 1984, the patient is seen by Dr. Kruger. The
majority of the patient’s complaints relate to the third and
fourth metatarsal heads. The patient is referred to the
California College of Podiatric Medicine. The patient has
excessive elevation at the previously pexformed osteotomy sites.
The patient will develop hallux limitus. An osteotomy of the
third and fourth metatarsals is recommended. This is eventually
performed by Dr. Kruger on Qctober 14, 1984,
1t/
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i Respondent was grossly negligent and incompetent in the

Iperformance of the osteotomy surgeries and in the post-operative
fmanagement of this patient as is more specifically set forth
ibelow:

SURGERY

1. Respondent was incompetent by failing to perform a

. complete initial podiatric physical and neurological evaluation.

I

: Respondent only notes that Babinski reflexes are absent.

‘ 2. Respondent was incompetent in performing extensive

bone surgery two days following the patient’s initial
%presentation. No alternative treatments are tried or explained.
:The patient was not given an ample amount of time to consider
ﬁother treatment options. Respondent failed to pursue
Econservative therapy which he attempted on the first visit and
;orthotic treatment which he instituted preoperatively. The
;continuance of conservative care may have alleviated the
fnecessity for subsequent surgery.

E 3. Respondent was grossly negligent and incompetent in
ithe selection of the diaphyseal location of the osteotomy site
Efor both the first and fifth metatarsal surgeries. Respondent
?cut through the bone at the distal-most aspect of the metatarsal
hin the region of the neck. This location is improper due to the
greater incidence of nonunion. If performed in this region
internal fixation should be used. Diaphyseal osteotomies have a
tendency to shorten due to more bone resorption at the osteotomy
'site unless extensive fixation is utiiized. The X-rays
substantiate the elevation of the capital fiagment and

10
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significant shortening of the first metatarsal. This causes
excessive compensatory stress to the lateral segments of the
foot.

4. Respondent was incompetent on May 9, 1983 by
performing osteotomies of the second metatarsals ten days
following osteotomy of the first and fifth metatarsal (April 22,
1983). The other osteotomy sites are not particularly stable at
this point in time.

D. Patient: Wanda K.

This patient presented on August 22, 1984 with a
complaint of a painful ingrown right hallux nail that had been
symptomatic for a few months.

On May 30, 1985 a "modified lapidus bunionectomy and Akin
osteotomy at the proximal phalanx is performed bilaterally. A
base wedge osteotomy of both first metatarsals was performed, the
right foot osteotomy in the diphyseal portion of the bone, the
left osteotomy being a through and through cut. Akin type
osteotomies were also performed bilaterally. The left close to
the joint line and the right at the junction of the metaphysis
and diaphysis. No form of fixation is demonstrated.
Postoperative medications includes Naprosyn and Augmentin.

On June 3, 1985 a culture is taken because of "seepage
from the wound.” A June 6, 1985 culture revealed a heavy growth
of gram positive rods. On June 7, 1985 Augmentin is again
prescribed.

/17
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1 .
! On June 10, 1985 bilateral second metatarsal osteotomies
iwere performed. On June 12, 1985 Augmentin is discontinued and
!Bactrim is prescribed.

On June 26, 1985 the patient discontinued Naprosyn upon
orders from her family doctor due to possible allergic reaction.

On September 3, 1985 surgery is performed as follows:
Osteotomy third metatarsals, exostectomy of fourth toes, soft
tissue release for recurrent hallux valgus left, and ingrown
surgery left hallux. Naprosyn was again prescribed
postoperatively.

Respondent was grossly negligent and incompetent in the
performance of the osteotomy surgeries and in the postoperative
management of this patient as is more specifically set forth
below:

SURGERY

1. Respondent was incompetent on June 10, 1985 where he
performed a second metatarsal osteotomies bilaterally eleven days
following the bunion surgery of May 30, 1985. There is no
'acceptable medical necessity for this procedure at that time.

2. Respondent was grossly negligent when on May 30,
1985 he performed a right first metatarsal osteotomy in the
diaphyseal location. Respondent did not utilize some form of
rigid bone fixation such as a pin, wire, screw, or bone plate.

The left foot osteotomy site of the first metatarsal was
not stabilized by a rigid form of fixation. ©No portion of cortex
of bone is intact.

11/
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3. Respondent was incompetent when six days following
:surgery he prescribed Augmentin. A culture was taken on June 3,

|
11985 because of wound drainage. On June 7, 1985 Augmentin was

1
2
3
4=again prescribed. The antibiotic sensitivity patterns do not

. support this prescription.

G.l 4. Respondent was grossly negligent when he performed

|
7Lbilateral osteotomies of the second metatarsals three days after

|
8_antibiotics were prescribed for a suspected infection at the

9|‘

 initial operative sites. Respondent should have reassessed the

!
10]infection and eradicated the suspected infection and recultured

11!prior to an additional surgery. It was inappropriate to perform
lzgthis elective procedure while there were lab indications of
13.:!infection.

14 5. Respondent was incompetent when Naprosyn was

15'prescribed post-surgery on September 3, 1985. The patient was

16!potentially allergic to this medication (June 26, 1985 note).
o7,
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Wherefore complainant prays that a hearing be held
pursuant to the Administrative Procedure Act (Government Code
section 11500 et seq.), and that following such hearing the
Board of Podiatric Medicine revoke or suspend the license of
respondent or issue such other order as warranted by the
evidence, and that complainant be compensated by respondent for

the costs of investigation and prosecution of this case pursuant

to Business and¥j;4;2{ﬁf'ons Code section 2497.5.5/
DATED W 5}/ é"//

roLres

Executive QOfficer

Board of Podiatric dicine

BOARD OF MEDICAL QUALITY ASSURANCE
03576110
SA87AD1814

4. Business and Professions Code section 2497.5(a)
provides: “The board may request the administrative law judge,
under his or her proposed decision in resolution of a
disciplinary proceeding before the board, to direct any
licensee found guilty of unprofessional conduct to pay to the
board a sum not to exceed the actual and reasonable costs of
the investigation and prosecution of the case.”
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